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CHAPTER 4

Laying the Foundation Of
U.S. Offshoring: From Angel
Island to Guantanamo Bay

“This court cannot close its eyes, however, to a possible underlying reason why
these plaintiffs have been subjected to intentional ‘national origin’ discrimination.
The plaintiffs are part of the first substantial flight of black refugees from a

repressive regime to this country. All of the plaintiffs are black.”

— Senior U.S. Federal District Judge James Lawrence King*°

This is an excerpt of the full report, Pushing Back Protection: How Offshoring and Externalization Imperil the
Right to Asylum, co-authored by the National Immigrant Justice Center (NIJC) and FWD.us.

For access to Acknowledgements, Abbreviations, Terminology, other Chapters, and Closing Recommendations
please click here. Executive summary is here.

Though the U.S's offshoring policy did not begin until later in the twentieth century, the
policy to push migrants to the periphery of U.S. land is not new. Hyper-focused on deterring
non-European migration and for a period of time migration from southern and eastern Europe,?4
the United States has long concentrated on pushing maritime arrivals away from its mainland. This
goal drove policymakers to expand upon U.S. island quarantine stations at the turn of the century,
eventually evolving into militarization of the U.S.-Mexico border, as well as the conversion of leased
Cuban land into an indefinite offshore jail for Haitians.

4.1. The Incipient Stage Of U.S. Offshoring: Public
Health as Racial Exclusion From Angel Island to the
U.S.-Mexico Border

Ellis and Angel Islands became the site of a new experiment in the late 19th century as millions

of people migrated from Europe and Asia to the U.S. Part of U.S. territory facing the Atlantic and
Pacific oceans,?*2 the islands morphed into quarantine detention centers where the U.S. piloted its
first offshoring: keeping migrants away from the domestic mainland while they were subjected to
intrusive medical screenings.?*® These medical screenings, though ostensibly promoting public
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health, were in reality tactics of racial exclusion which aimed to ban migrants who were carrying
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“loathsome and contagious disease” and to rid the U.S. of other “undesirable” populations.?*

The percentage of Europeans excluded from the U.S. was much lower than non-Europeans.?*® In
contrast to Ellis Island, Angel Island, which is located in the San Francisco Bay, served as the primary
arrival point or official gateway for Chinese and other Asian immigrants.2*¢ In fact, the construction
for an immigration facility on the West Coast was the direct consequence of two pieces of legislation
designed to block or limit Chinese migrants from coming to the U.S. mainland: the Page Act of 1875,
and the Chinese Exclusion Act of 1882.24

This experiment ushered in a lasting shift at another periphery for the first half of the 20th century,
the U.S.-Mexico border, where Mexican laborers were also subjected to humiliating health
screenings and “cleansing” procedures that included being forced to strip, as well the use of gas
chambers to fumigate their clothes.?*® Combined with a new law that created criminal penalties for
border crossings (a law used widely to this day and originally championed by a U.S. Senator who
proudly defended lynching, segregation, and nativist policies against Mexican laborers),2#° the U.S.
government laid the groundwork for massive push-backs at the southern border. This marked a shift
from comparatively fluid movement across the U.S.-Mexico border, emanating from the relatively
recent U.S. annexation of large portions of Mexican land. While erecting a new infrastructure of
border control, state police and vigilantes terrorized Mexicans they encountered. Lynchings of
Mexican migrants from the late 19th century until the first half of the 20th century range between
hundreds and several thousands.?°

The southern border remains a deadly place for migrants to this day.?s? But the southern border did
not become the primary springboard for push-backs and offshoring until the 2000s. Until then, the
U.S. returned to the insular laboratory; Angel Island, it turns out, was the prologue for Guantanamo
Bay, a near colonial territory of the United States in Cuba.

from 1916.
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4.2. Guantanamo Bay: From a Naval Station
to a Detention Center for Asylum Seekers

Guantanamo Bay transformed into a makeshift U.S. detention center for
asylum seekers in response to a twofold situation: the exodus of tens of
thousands of Haitians fleeing a brutal military dictatorship?” and increasing
panic among policymakers over the HIV/AIDS epidemic in the U.S.—
culminating with the Centers for Disease Control and Prevention's (CDC)
designation of Haitians as a high-risk group in 1983 and an immigration
ban on individuals living with HIV/AIDS in 1987.2% In the early 1990s, the
U.S. began detaining Haitian asylum seekers intercepted at sea en masse
away from the U.S. mainland, even if they were not HIV-positive,?*° veering
sharply from the policy formally adopted by the U.S. in the 1950s of not
incarcerating migrants.?°

Large numbers of Haitians fled by boat to the United States in 1980—the
same year that the U.S. codified non-refoulement in its domestic asylum
code, the Refugee Act of 1980. One year later, President Ronald Reagan
struck a deal with Haiti's government to return anyone apprehended at sea
who travelled “illegally.”®** Though Reagan pledged not to return asylum
seekers, only 6 out of 21,000 Haitians received asylum hearings over the
course of nine years.

While Reagan paid lip-service to the principle of non-refoulement, his
successor George H.W. Bush explicitly limited its scope.?®2 Beginning in
late 1991, the Bush administration re-directed boats toward Guantanamo
Bay, stating that the influx of rafts would be overwhelming for the U.S.
Coast Guard.?®® By the end of the year, the U.S. Coast Guard “screened-
in" approximately 10,500 Haitians who had a credible fear of returning to
Haiti and detained them at Guantdanamo Bay.?®* Then, in the spring of 1992,
President Bush issued an executive order stating that the U.S. obligation
not to refoul—i.e., not to return refugees to harm—did not apply to asylum
seekers intercepted outside of the U.S.2% Within eighteen months, the U.S.
Coast Guard intercepted more than 34,000 asylum seekers attempting to
escape the military regime in Haiti.2®®

When Bill Clinton was elected President, he originally vowed to reverse this
policy, but went on to continue intercepting asylum seekers at sea after
relabeling it as a *humanitarian mission” to rescue them, and claiming that
alack of space in the U.S. made offshore detention necessary.?®” In reality,
asylum seekers were trapped in a legal black hole: forcing asylum seekers
to return to Haiti would have violated domestic and international law, yet
many were barred from entering the U.S. under the 1987 prohibition on HIV-

History of U.S. Control
of Guantanamo Bay
Within the Broader
Context of U.S.-Cuba
Relations

A number of the “Founders”"—including
George Washington, James Madison,
and Thomas Jefferson—readily
professed ambitions of expanding
the “American Empire.” Jefferson
thought Cuba “the most interesting
addition which could ever be made to
our system of States,” and told John
C. Calhoun in 1820 that the United
States “ought, at the first possible
opportunity, to take Cuba.” John
Quincy Adams, James Monroe's
Secretary of State and his successor
in the White House, considered the
annexation of Cuba “indispensable to
the continuance and integrity of the

Union itself."?52

This expansionist approach brought
the U.S. Senate to advocate for the
purchase of Cuba from Spain in

the mid-1850s.%5® By the end of the
century, the Cuban government
struck a deal to lease Guantdnamo
Bay to the U.S. in exchange for its
independence.?* Fidel Castro’s
government viewed the continued
U.S. occupation of the Bay as
illegal.?®® Though the U.S. acquired
“an empire of military bases across
the Caribbean and later colonized
the Philippines in the Pacific,?%®
Guantdnamo Bay was unique in
becoming an extension of U.S. border
processing—permitting offshore,
indefinite detention and interceptions
at sea at a ‘safe’ distance from the

mainland.

Pushing Back Protection: How Offshoring and Externalization Imperil the Right to Asylum



positive foreigners from entering the country.?®® Asylum seekers languished in detention because the
U.S. continued to use public health as an immigration tool to repress Haitian asylum seekers.

This led to the mass detention of Haitian asylum seekers in shocking conditions at Guantanamo Bay.
The detention center (limited to a maximum of 12,500 persons) reached capacity numerous times
between 1991 and 1992.2%° Asylum seekers were housed in tents covered in garbage bags, which
barely protected them from the rain, and enclosed by barbed wire fencing.?’° They were forced to eat
spoiled and sometimes maggot-filled food in extreme heat.?’* Asylum seekers’ physical and mental
health declined significantly, resulting in some suicide attempts.?”

Medical care was also inadequate, especially for the hundreds of HIV-positive refugees detained. For
the tens of thousands of refugees detained at Guantanamo Bay, there were only a handful of medical
personnel on site and a small number of hospital beds.?”

The rest of the world denounced these conditions, which the Doctors of the World called a
“disgrace."?”* Haitians protested their detention conditions and harsh treatment by marching through
the detention camp, but were met by military police in riot gear.?’”® News outlets across the globe
reported refugees protesting in a weeks-long hunger strike.?”®

Following this public outcry, the number of asylum seekers detained at Guantanamo declined. In
1992, approximately 300 Haitians remained, more than 230 of whom were HIV-positive.?”” The U.S.
government determined that all 300 asylum seekers were “bona fide" refugees but did not process
their asylum cases because of the 1987 HIV ban.?’® A federal court later noted that the U.S. enforced
the HIV ban against only Haitian refugees.?”®

At the same time, two court battles ensured that the U.S. government could continue the practice. A
federal district court determined that asylum seekers were deprived of due process by being denied
the opportunity to speak to their own attorneys and adequate medical care.?®° The court ordered the
government to release the refugees to anywhere but Haiti, and the government ultimately transferred
many asylum seekers to the U.S.2! The Clinton administration later settled the case, stripping the
decision of any legal precedent.??

In Haitian Centers Council v. Sale in 1993, the U.S. Supreme Court determined that neither section
243(h) of the Immigration and Nationality Act nor Article 33 of the 1951 Refugee Convention
prohibited the U.S. from intercepting refugees beyond U.S. territory and forcing repatriation.?®® So
long as these interceptions did not occur within U.S. territory, the U.S. had carte blanche to refoul
asylum seekers.

Emboldened by their win before the Supreme Court, the U.S. government later made
clear that Sale empowers them not only to push-back at will on international waters,
but to offshore asylum seekers.
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As they stated before the Inter-American Commission on Human Rights,

“[Non-refoulement]... is a limited obligation, only relevant with respect to refugees who have
reached the territory of a contracting state, and does not apply to persons interdicted on the
high seas. In addition, the obligation does not prevent a contracting state from sending a
refugee to any place other than the country of persecution.”2®*

Sale helped pave the way for the government to test further the boundaries of international
obligations through various iterations of offshoring and externalization regimes.

Months after Sale, the Clinton administration continued re-directing asylum seekers to Guantdnamo
Bay after then- President Fidel Castro lifted the emigration ban and thousands of Cubans fled to the
U.S.2% Until this point, Cuban refugees were granted asylum in the U.S., but thousands of Cuban
asylum seekers were now intercepted and detained.?® The total detained population at Guantdnamo
Bay, including Haitian and Cuban refugees, peaked in 1994, when around 12,000 Haitians with
credible fear of persecution were detained—the vast majority of whom were eventually denied asylum
in the U.S.%7

By 1994, political pressure mounted for then-President Clinton to wind-down detention at
Guantdnamo Bay and compel the military regime in Haiti to stop oppressing asylum seekers.?®
Ultimately, the U.S. deported approximately 25,000 Haitians from 1991-94, subjecting them to brutal
harm and repression.?®

The exact human toll of these U.S. policies is unknown. However, the U.S. treatment of Haitians
also cemented a new era of offshoring, long after the U.S. committed to non-refoulement under
domestic and international law. The U.S. briefly reached agreements with Jamaica and the United
Kingdom in the Caribbean and the West Indies®® to process interdicted Haitians on a boat off the
coast of Jamaica and to the Turks and Caicos Islands. Under Operation “Safe Haven,” the U.S.
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sought agreements with Honduras, Belize, and Venezuela,
signaling a new infrastructure for offshoring asylum
seekers far from the U.S. border.?** Though intercepted in
international waters, the U.S. Coast Guard took hundreds
of Haitians to these Central and Latin American nations,
all but dooming these asylum seekers’ chances to obtain
protection.??2 Far from the public eye and judicial scrutiny
in domestic courts, the U.S. dubbed these sites “safe
havens” to sidestep political fallout while bolstering
deterrence practices.?®

This deterrence policy was bipartisan. The Clinton
administration employed the same tactics as its
predecessors in the Bush administration while offshoring
Haitians, warning on the radio that, “Leaving by boat is not
the route to freedom."?** U.S. border enforcement became
much more visible, involved interconnected militarization
and policing practices in the Caribbean, discriminated
against Black migrants, and forced migrants away from
long-standing migration routes into more dangerous
routes in their attempts to avoid detention.

Although Operation Safe Haven has since wound down,
the U.S. continues to intercept Haitian refugees abroad to
be held in detention offshore—though it primarily engages
in such interceptions by proxy, externalizing its border
enforcement.?® As of 2020, Panama detained many
transcontinental asylum seekers, including 2,000 Haitians
in its southern Darien province.?®® Panama'’s migration
enforcement apparatus receives significant support from
the U.S. Department of Homeland Security (DHS). Under
the guise of fighting crime and various forms of trafficking,
DHS and Panama created a joint migration task force in
2018 to control the flow of migrants traveling from South
America to the U.S.2%7

The unfettered use of push-backs in maritime
interceptions that led to Guantanamo’s first use as a
migrant prison camp had another effect: pushing asylum
seekers to journey through South America to try and enter
the U.S. by land.?®® This, in turn, brought the focus back to
the fortification of the southern border, which became the
locus of a new era of offshoring.

Haitian Interdictions in the
21st Century

Starting in the 1980s and peaking in the early 1990s,
the U.S. Coast Guard intercepted tens of thousands of
Haitians arriving by boat. Though this practice slowed
down after 1994, it did not end. In the past two decades,
the U.S. Coast Guard has routinely interdicted at sea
more than 1,000 Haitian migrants, and sometimes more
than 3,000 Haitian migrants, each year.?*® Between fiscal
years 2000 and 2004, sea interdictions rose from 1,113
to 3,229 Haitian migrants, respectively. In the next six
years, interdictions at sea remained somewhat steady
at a lower rate: the U.S. Coast Guard interdicted an
approximate average of 1,500 Haitian migrants annually
from fiscal years 2005-2010.

The deadly 2010 earthquake in Haiti and continuing
political turmoil resulted in a higher rate of Haitian
migrants trying to enter the U.S. in the following
decade.® Although various reports estimate different
numbers of Haitian migrants interdicted each year,**
data show that the U.S. Coast Guard has consistently
interdicted more than 1,000 Haitian migrants annually
in the last decade.®? In 2013, for example, more than
2,100 Haitian migrants were interdicted at sea.3%
Between fiscal years 2017 and 2019, interdictions
increased from approximately 1,850 Haitian migrants
in 2017 to more than 3,400 in 2019.3% The trend
continues today: 181 Haitian migrants have been
interdicted so far from October 2020 to February
2021.%% Four decades later, this deterrence policy has

yet to achieve its intended goals.

Ongoing U.S. Coast Guard interceptions have not
resulted in systematic use of Guantanamo Bay's
asylum prison, named the Migrant Operations Center.
However, the site remains open for the detention of
migrants®°® and held eight Cuban and Haitian asylum
seekers as recently as March 2016, in conditions
similar to those of their unfortunate predecessors in
the early 1990s.%°” Questions remain as to whether it
will reopen for the offshoring of asylum seekers*¢—
especially as DHS has retained private contractor MVM

to service the Migrant Operations Center.%®
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